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Re: Comment on CDBG Action Plan amendment transferring $90,000 from Project-R8402
(Investment in Grow Scranton Fund) to Project No-B&8 (Electric City Television)

Purpose

N.E.P.APublic Access Project ("NEPAPor ‘'we) is a Pennsylvania nguofit corporation whose
board includes a resident of Scranton, PA. We are exercising our right to make a public comment
regarding the proposed amendment and hereby emphatically recommertdhkaroposed
amendment not be consummated because it would violate public policy.

Executive Summary

The proposed amendment would transf890,000from a loan project, the Grow Scranton Fund
(that provides capital to demonstrably responsible businesgea)loan designed to convert to a
grant for Electric City TelevisioECTV, an entity that appears irresponsible, insolvent,
incompetent, and seriously compromised on several fronts.dtensiblepurpose of the loan

is "to assist business within ti&ity of Scranton for the purpose of job creation for low and
moderate income persons(City Council n.dAdditionally, while any moneys disbursed through
the Grow Scranton Fund require the receiving entity to provide a business plan, cash flow
projections, three years of corporate and personal tax returms] personal financial
statements(Scranton Office of Economic and Community Development ©&EELD appears
ready to disburse the same funds to ECTV without the receipt of any such documentation
(Scranton Office of Economic and Community Development n.d.)
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ECTV is a Pennsylvania foofit corporation incorporated in March of this ye@ennsylvania
Department of State 2008prior to its incgporation, ECTV was selected by Scranton Mayor
Christopher A. Dohertythe Mayor) to operate the Public, Educational, and Government
ChannelgCity of Scranton 2008&je. "the Channels{Doherty2008)that the City of Scranton
("the City") is entitled to, pursuant to the Cable Franchise Agreement between the City and
Comcas(City of Scranton 1994The highly controversial RFP selection process through which
ECTWvas selected to operate the Channelas publicly advertised just 17 days prior to the
deadline for proposals. We believe that the RFP selection process wasindg€TV's favor

from the onset(N.E.P.A. Public Access Project 2008

OECD should abandon the amendment, acknowledge that the course of events that gave ECTV
the authority to operate the Channelswas a fraudulent ruse with the intent of obstructing the
public's access to public government meetings, and urge thedlijtiate a new, legitimate

RFP. A legitimate RFP process wauitvVide ample notice to the publigyclude detailed
specifications, an impartial selection committee, and a transparent grading system and selection
process thatvould result in an operatobound by contract to provide specific and concrete
services to the City and its residents in exchange for the guaranteed right to operate the
Channels for a set term.

OECD should also urge the City, when renegotiating its Cable Franchise Agreement with
Comcast, currently set to expire December 31, 2009, with Comcast, to secure annual grants
from Comcast to cover the operating expenses of its PEG operators, as is commonplace
elsewhere nationwid€The Buske Group 200®) such a funding mechanism is implemented in
Scranton, it would release OECD, the Department of Housing and Urban Development ("HUD"),
the City, and Lackawanna County from the burden of financing the Channels. In the alternative,
OECD should require persal guarantees of the loan by ECTV's officers and that ECTV furnish all
documentation normally required of a business applying for funds through the Grow Scranton
Fund.

Serious flaws abound regarding ECTV as a responsible organization, ECTV's rplatitntie

City and the Mayor, ECTV's authority to operate the Channels, and ECTV's ability to competently
and responsibly operate the Channels, including its ability to sustain operation of the Channels.
These flaws are outlined below and will be desalibedetail later in this document.

ECTV: A Responsible Organization?

e Both cofounders and the President of the board of ECTV have aegatg
total of fivefigures instate and federal income tax liens against them.
e ECTV's President has lied under oath.
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Certain people, claimed in writing by ECTV to be ECTV board members, have
stated they were never ECTV board members.

ECTV accepted public HUD funds that were surreptitiously funneled through
another nonprofit corporation.

ECTV's executive staff has aruifisient understanding of the HUD funding
process.

ECTV is not a teexempt nonprofit corporation.

ECT\$ Solvency, Reputation, Ability to Sustain Operations, and Ability to Repay the Loan

ECTV's Executive Director has been "working for free" to dateuse it has little or no
funding and is #prepared to operate the Channels in any sustainable fashion.

Since ECTV began operating the Channels, it has exhibited a pattern of not
delivering promised services to the public.

In order to legally operate, H¥'s studio location requires a zoning variance

that has been under appeal for four months. ECTV has no contingency plan if it
loses the zoning appeal.

The loan agreement mandates that in order for the loan to become a grant,
ECTV must create three newlitiine jobs.

Two of the currenemployees of ECTV were immediately previously employees
of Scranton Today, which previously operated the Channels. Thus ECTV is not
creating jobs, just transferring them from one entity to another. ECTV's RFP
proposal stateshat it will have three employees. Thus, ECTV will, if it fulfills its
proposal, create only one new job.

The loan agreement under which the $90,000 in HUD funds will be disbursed to
ECTV contains no personal guarantee of repayment from any officeiaod bo
member of ECTV.

ECTV's Relationship with the City and the Mayor of Scranton

ECTV has no contract guaranteeing it the right to operate the Channels for any
amount of time.

The RFP process was initiated and ECTV was granted the authority to operate
the Channels at the personal behest of the Mayor.

At the personal behest of the Mayor, ECTV has already received from OECD
$10,000 of federal HUD funds surreptitiouipneledthrough the East

Scranton Business Association, whose Yigsident John Darcy is also
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President of ECTV.

ECTV is slated to receive an additional $90,000 of-tfasked", outof-cycle,

HUD funds from OECD at the personal behest of the Mayor.

The Mayor las exhibited a pattern of attempting to obstruct the public's access

to the content of public government meetings.

The above suggests that ECTV is, in many ways, "indebted" to the Mayor, and is
likely to participate in or be asked to participate in theuigt obstructing of the
public's access to the content of public government meetings.

If and when ECTV fails, goes bankrupt, loses its authority to operate the
Channels, and/or loses its pending zoning appeal, any HUD funds disbursed by
OECD will become weroverable and will have amounted to a private building
improvement grant to the owner of the building in which ECTV's studios are
located.

The owner of said building is the Lackawanna Institute, a private foundation that
is predominately, if not exclusilye funded by its President, Paul Mansour, who

is a contributor to the political campaigns of the Mayor and who employs ECTV's
President through his business, The Carlisle GrohelLackawanna Institute

leases ECTV's studios to ECTV for $1 per(y@aff 2008)

ECTV's President is a contributor to the political campaigns of the Mayor.
(Merkel, Campaign Finance RepoBioherty for Mayor Committee 2006)

Other Concerns

Another experienced and respsible entity, Scranton Today is standing by,
ready, willing, and able to operate the Channels without any HUD funding.
Public protests in the streets, on the radio, and at public government meetings
regarding ECTV and the process by which it was selezigokrate the

Channels have been legion. ECTV is not supported by the public.

On February 15, 2008, NEPAP filed an Ethics Complaint against the Mayor
and the Chairman of the RFP's selection committee with the City's Board of
Ethics. While the Board @&thics is legally required by the City's Administrative
Code to schedule a hearing to determine whether the accused violated the
City's Code of Ethics, it has yet to even acknowledge the complaint. A ruling in
our favor could void and rescind ECTV's authoo operate the Channels.
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ECTV: A Responsible Organization?
There is an ample body of evidence that suggests ECTV is not a responsible organization.

John Darcy, ECTV'sfounder and President, had$,535in federal income tax liendJNITED STATES
INTERNAL REVENUE SERVICE v. JOHN M DARONIZEIBSTATES INTERNAL REVENUE SERVICE v.
JOHN M. DARCY 20@anda $3,079Pennsylvania tax liefCOURT OF COMDN PLEAS, LACKAWANNA
COUNTY 2003@painst him. ECTV's other-fmunder, Chris Balton, has $2,168 in Pennsylvania income

tax liens against hiftCOMMONWEALTH OF PENNSYLVANIA DEPT OF REVENUE v. CHRISTOPHER A.
BALTON 2008y\e question whether an organization whose leadership has exhibited such irresponsible
fiscal practices is fit to operate television channels that are public property.

Since its inception, ECTV has been consistently dishonest. Its President has lied tindemisled the

City in its proposal to operate the Changelnd it has not followed through with programming

promises to the City and the public. It has also misled, or at the very least, concealed the sources of its
funding from the public.

At the Scanton City Zoning Hearing on April 9, 2008, ECTV's President told the Zoning Hearing Board
that Electric City TV was recently awarded the contract torageChannel 61 and Channel 6@Graff
2008)This is patently falsé&eCTV took over operations of the Channels on July 1, 2008 and to date does
not have any contract with the City, the owner of the Channels, to operate the Channels.

The City advertised an RFP for operation of the Channels on JaffuéBjtg of Scranton 2008)
According to the City's Administrative Code, an RFP is a legal and legally binding (@ibzeds
Scranton 1984)n its response to the REBlectric City Televisid@2008) ECTV promised services and
made representations which it has failed to provide or follow through on:

e Live coverage of the meetings of Scranton City Council, Scranton Sewer Authority, Scranton
Planning Commission, Scranton City Zoning Boarant®eo Redevelopment Authority, Scranton
School Board

o A "fully functional presence on the worldwide web, featuring podcasts, streaming videos... and
an electronic bulletin board covering community meetings and evénts

e Highdefinition cameras and signal

e ECTV's proposal listed Melissa Marks as a member of its "curreshemaber staff* and lists
budget items for her salary for up to three years. Marks has stated that she never accepted a
position with ECTV.

e ECTV's proposal lists Chris Balton, a man whesemwe touted extensive film and television
production experience, as its Executive Director of Programming. As of the first week of June,
Balton was no longeassociated with ECTV
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e ECTV lists five people on its Board of Directors. At least one, Joe Rjitam@mphatically
stated he is not and was never an ECTV board men®&alley, ECTV 2008)

e ECT\roposalto fund the channel with 25% of the franchise fee that the City receives from
Comcast. The Mayor has publicly statkdt he will not allow any franchise fee money to go to
ECTV(Brown, ECTV not seeking startup cash 2008)

In late March ECTV received a $10,000 donation from the East Scranton Business Association ("ESBA"),
an organization wbse VicePresident is ECTV's President, John Darcy. In early July ECTV's Executive
Director Mark Migliore gave a live interview on WILK radio in which he stated he did not know who

made up ESB@orbett 2008)It turns out thedonation was not from ESBA, but ESBA was merely a

conduit through which the Urban Development Action Grant ("UDAG") HUD funds were futmeled

ECT\by OECD, at the personal behest of the Mgfyown, ECTV switch has more to offar $cranton

2008) We are incredulous when presented with the ideas that Migliore did not know Darcy was an

officer of ESBA and that he did not know the $10,000 was public HUD money.

With respect to the proposed amendment by which ECTV is slatead¢dveean additional $90,000 from
OECD, it is evident that Migliore has little understanding of the funding process, as he was surprised that
the proposed amendment had to undergo a@8y public written comment period before it could be
consummated.

We futher question whether ECTV is a responsible organization as it has not applied for fageral
exemptstatus.(Schumacher 200§§uideStar 20083Imost all public access operators nationwide are
either taxexempt nonprofit organizations or government entities (also#xempt). In its proposal to

the City, ECTV listsore than$450,000 in expenseas/er three yearsnone of which are taxes. We

believe that until it applies for federal and state xemptions, ECTV will be required to pay taxes on all
its income, including any HUD funds received through OECD. We believe this will amount to a
substantial waste of HUD funds and that it is another indication of EQTds incompetence.

ECTV's SolvepcReputation, Ability to Sustain Operations, and Ability to Repay the Loan

We believe that ECTV is an insolvent organization that was rushed into taking over the Channels by the
Mayor for political reasons.

As of August'8 ECTV's Executive Director hragortedly been "working for free." Its two other
employees were being paid houBurton, ECTV fighting to keep studio space in city 20@8junding
for these wages presumably is made available by the $10,000 in HUD haaeere surreptitiously
funneled to ECTV by the Mayor for the ostensible purpose of "eliminating blight."
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The Mayor has stated thathel'hda  y 2 i | I NB SR (Bréwn,|BNB/@dt Se8king'stayup dash
2008)to ECTV. E@E proposal touts franchise fees from the city as its primary source of funds. Absent
franchise fee funding from the City, we do not believe ECTV can keep its doors open for very long.

We reiterate that ECTV has not followed through on its promises tptidic and the City. The above
section titledECTV: A Responsible OrganizatigmBvides details of these failures of public trust.

ECTV is operating out of a former church in a residential district. The City's Zoning Ordinance strictly
forbids the locatn of television studios in the residential district where the church is located
Nevertheless, the City's Zoning Hearing Board granted a variance allowing the building to be used for
that purpose on April ©,2008.(Pilchesky, @inn and Ungvarsky 2008)n May &', three Scranton

residents filed an appeal to the variance claiming that variance could not have been granted as a matter
of law.ECTV diggarded the risk of losing the appeal and continued to construct its studios at the

former church. On August 22a local judge denied the appedhe appellants filed another appeal to
Commonwealth Court on September 2; the appeal is still pendiBgrton, Judge backs ECTV in zoning

flap 2008)ECTV continues to be at great risk of being forced out of its studio location. At this time we do
not believe they have any backup locations lined wug,the resources to afford a different studio

location.

The proposed amendment would transfer funds to Projec2@8 which would then be disbursed to
ECTV pursuant to a Loan Agreement under which "as an absolute condition of the Loan, Borrower
agrees to reate, within three (3) years from the date of this Loan Agreement, at theest (3) new,
full-time equivalent, permanent employment positions at the Project Site as a direct result of the Project
financed by the Loan(ScrantorOffice of Economic and Community Development re€YV's proposal
to the City shows that ECTV has budgeted for and plans to employgbogde over its first four years.
(Electric City Television 2008pwever, at leastwo of these three positions are not new positions, as
absolutely mandated by the loan agreement. Because two of ECTV's employees were immediately
previously employed by Scranton Today with similar, if not idenjmaldescriptions, and because
ScrantonToday no longer employs these positions, it is not a creation of positions, but a transfer of
positions from one Scranton organization to another Scranton organizg@omlalley, O'Malley's
comments to OECD 2008) best, ifECTV has a total of three employees, only one will be a new
position.

ECTV will not meet the conditions that will turn the loan into a grant, and it will thus be obligated to
repay the loan. However, in light of the evidence that ECTV is irresponsdampetent, and insolvent,
it is questionable whether ECTV will be able to refpayloan. It is therefore essential that ECTV's
officers be required to sign personal guarantees making tpemsonallyresponsible for repaying the
loan in the event ECTdéfaults.
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ECT¢ Relationship with the City and the Mayor of Scranton

Usually when a municipality delegates the operation of its PEG channels to-pdhyccorporation

there is a contrac(The Buske Group 200that stipulates what services the operator will provide as

well as any other duties, responsibilities, and obligations the operator owes to the municipality and its
residents. In exchange the municipality guarantees the operator the right to operatdtimels for a

set, usually renewable, term. Often the contract also affords for funding of the station by franchise fee
proceeds or PEG operator grants from the local cable company.

However, in Scranton there is no such contract between the City and ERAre.is a one sentence

letter from the Mayor to ECTV that says "Congratulations! This letter is to inform you that Electric City
Television has been selected to operate Channels 61 and 62 through the Comcast cable system."
(Doherty2008)This leaves the City and its residents vulnerable to not having the services it deserves
rendered. And it leaves ECTV vulnerable because it has no idea how long it will operate the Channels. At
the whim of the present or any future Mayor, EGIOuId be stripped of its authority to operate the

Channels. This is exactly what happened to ECTV's predecessor, Scranton Today, who had a similar letter
from Scranton's previous Mayor, when the current Mayor decided he no longer wanted Scranton Today
operating the channelgNardozzi, SCRANTON CITY COUNCIL MEETMGENTS OF ANNETTE

PALUTIS [sic "Palugis"] 2008)

We believe the lack of a contract is intentional as it leaves the Mayor with absolute power to switch
operators ona whim, which gives him leverage when asking for favors from the sitting operator. Such
favors would presumably benefit the Mayor politically, and include ECTV's participation in the
obstruction of the public's access to the content of public governmesgtings.

In January 2008, with the intention of ousting Scranton Today and instating ECTV as the operator of the
Channels, the Mayor initiated a fraudulent RFP pro¢&ss.P.A. Public Access Project 2@@®ertised

on 17 daysotice in which thavinner was chosen by a selection committee of three individuals hand
picked by the Mayo(Brown, ECTV picked to take over Channel 61 200&) RFP was extremely vague,
without any specificationgCity of Scranton 2008he selection process was opaque and subjective.
(Monahan, McClain and Welby 2008)r a highly detailed review of the RFP process please see our
February 15 complaint to the CitfN.E.P.A. Public Access Project 2008)

We believe that the Mayor desired Scranton Today's ouster because it was doing its job; namely,
regularly broadcasting the area's public government meetings.

We note that Scranton's CityoGncil meetings are often highly contentious and polarized affairs.

Although he is seldom, if ever, present, the Mayor and his administration are regularly subject to
relentless harsh criticism from citizen speakémimerous 200YThe weekly meetings were broadcast
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live on the Channels by Scranton Today and subsequently rebroadcast numerous times during the week.
The Channels reach an estimated 94,000 homes, or 250,000 residents, in Lackawanna and Luzerne
Counties. Because ghpublishers of Scranton's only daily newspaper are friends, neighbors, and

generous campaign contributors of the Mayerkel, Campaign Finance ReporBoherty for Mayor
Committee- Selected Lynett Contributions numerowsid because the regional broadcast television
networks cover very little city business, the Channels were the only mass media outlet where the Mayor
was subject to regular criticism.

Since ECTV's takeover of the Chanrigity Council meetings have not beleroadcast live, and they

have been aired far less frequently than when the channels were operated by Scranton Today. This was
to be expected as a preliminary version of ECTV's proposal that made it to the local paper before the
RFP was publicly advertissthted that ECTV planned on "cutting down on the number of tinitys C

/ 2dzy OAf Y S S {(WiitardmantelIRED7) I A NS R ® ¢

Scranton Today's ouster and ECTV's installation by the Mayor amounts to the shameless manipulation of
a pulicly-owned media outlet as part of a campaign to control his image amongst the electorate in the
year preceding his relection campaigrdo . NR gy > 5 2 KS NI & Ytintidat@sva stdlingy A y 3 Q
lack of confidence in ade press, demoearcy, and his ability to win an election on a level playing field.

This is only another event in the Mayor's history of attempts to obstruct the public's access to the
content of public government meetings. In March 2007 the Mayor ordehatl $cranton Today

installed cameras in council chambers at City Hall be remdMaaidozzi, SCRANTON CITY COUNCIL
MEETING MINUTES 208ifhultaneously, the balcony of council chambers, which contains about half
the public sating capacity, was closed without explanation, and a harsh occupancy limit of 45 was
instated (Dupuis Il 2007¢itizens were also required to be screened by police with metal detectors
upon entrance to City Hall. Most of thitizens who showed up at City Hall to attend that meeting were
denied entranceaandleft out in the cold that winter evening. A large protest was held, and council voted
to re-instate the cameraq.Yonki 2007Pue to the bad press the ordeal brought, the Draconian
occupancy and security measures were also abandoned shortly thereafter.

As we have demonstrated already, ECTV appears to be incompetent, insolvent, and unsustainable. It is
thus very likely to fail ashbe unable to repay the loan for which the proposed amendment is being
considered. If and when such a failure occurs, and assuming the loan will not be repaid, the HUD funds
will have amounted to a sifigure construction granto the Lackawanna Institutea private foundation

that, according to ECBWPresident, is owned by Paul Mans@@raff 2008) The Lackawanna Institute

owns the former church in which ECTV's studios are located and rents it to ECTV for $1 per year.
Mansou has contributed at least fotfigures to the plitical campaigns of the MayofMerkel,

Campaign Finance RepeiDoherty for Mayor Committee 200{Merkel, Campaign Finance Report
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Doherty for MayoiCommittee 2005Mansour is als®resident of The Carlisle Gro(fpennsylvania
Department of State 19973 software company that employs ECTV's Presid&raff 2008)

The Mayor, the Presidemf ECTV, and ESBA have engaged in a surreptitious funneling of HUD funds
that one elected official has described as "money laundering." The schameltimately exposed and
raised the concern of thmajority of the City's CouncilCorbett 2008)The Mayor said the money would

be used to clean up the ECTV building, to cover the cost of operating public access channels 61 and 62
(WILK Newsradio 2008nd "to eliminate blight at the church(Brown, ECTV switch has more to offer

for Scranton 2008Jhis further suggests that the HUD funds may in fact be a buildipgpvement

grant to a private entity owned by a contributor to the Mayor's political campaigns.

Scranton Today Ready to Operate the Channels Absent HUD funding

The previous operators of the Channels have stated that they are standing by, ready, willing, and able to
resume operation of the Channels without any HUD funding. Thus, the proposed amendment, i
consummated, will represent wasted tax dollars.

ECTV Lacks Public Support

CitizeQ groups have repeatedly taken to the streets in protest of ECTV and the process by which it took
control of the Channel4J. Pilchesky 2008&)iticism by citizen speakers has been regular at City Council
meetings. And ECTV has done very little to ingratiate itself to the taxpayers. One journalist editorialized
that their President "lack(s)... public relations skills" making him "a poorelimi¢he job" and that he

"also seems to believe that he's not accountable to public scrutiny and complained when we spoke the
other day that havanted tokeep adéw profile.Q2 (Corbett 2008)

Pending Ethics Complaint to theHR

On February 15, 2008 we filed a complaint via Certified Mail against the Mayor and Chairman of the RFP
selection committee with the City's Board of Ethi¢¢.E.P.A. Public Access Project 2008)

The complaint has yet to be lawowledged. We have had a great deal of trouble finding out exactly who
is on the Board of Ethics. Repeated inquiries to the City's Solicitor have yielded no results. The only
person who we know to be a member of the Board of Ethics is Wayne Evans, \lsiddaeturn

repeated phone calls regarding the complaint.

Under the City's Administrative Code, the Board of Ethics is legally required to schedule a hearing to

determine whether the accused violated the City's Code of Ethics. If the Mayor is fourydofuilt
violating the Code of Ethics by the Board of Ethics or a court on appeal, he could be removed from office
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and the authority granted to ECTV by way of the RFP would be voidable and rescif@iplef
Scranton 1984)

It appears that the Board of Ethics has no intention of holding the required hearing. This leaves us with
the cumbersome task of compelling a hearing by way of the cotinis is a taskwe have every
intention of pursuing.

Should the outcome include the voidjrand rescinding of ECTV's authority to operate the Channels, the
proposed amendment will again constitute a waste of taxpayer funds.

Conclusion

OECD should abandon the proposed amendment to the CDBG Action Plan because it is an abuse of
taxpayer fundedHUD allocations and it violates public policy. The purpose and guiding policy of the
CDBG program is "to ensure decent affordable housing, to provide services to the most vulnerable in our
communities, and to create jobs through the expansion and reterdfdmusinesses.(U.S. Department

of Housing and Urban Development 2008¢ have demonstrated that this amendment does not create
jobs and it is not intended to create jobs; this amendment existaarilyfor the political gai of the

Mayor.

This attempt to use public funds for political purposes with the intent of benefiting a specific political
campaign reminds us of th&8nusgaté scandal that rocked Harrisburg this J@ennslyvania Office of
Attorney General 2008HUD funds must be used for more righteous purposes.

We are disappointed that the Mayor has, out of an apparent lack of faith in democracy, a free press,
himself, and the public's right to information, used s&fving tactics toantrol publiclyowned media.
And we are thoroughly outragettiat this effort stands to be funded by money set aside for society's
least fortunate.

All statements herein ertified to be true, accurate, and corredby NEPAPAP President Alex Allen
to the best of his knowledge and beliedn September 8, 2008
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